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(b) Unless the contract specifically pro-
vides otherwise, risk of loss of or damage to
supplies shall remain with the Contractor
until, and shall pass to the Government
upon—

(1) Delivery of the supplies to a carrier, if
transportation is f.o.b. origin; or

(2) Acceptance by the Government or deliv-
ery of the supplies to the Government at the
destination specified in the contract, which-
ever is later, if transportation is f.o.b. des-
tination.

(c) Paragraph (b) above shall not apply to
supplies that so fail to conform to contract
requirements as to give a right of rejection.
The risk of loss of or damage to such noncon-
forming supplies remains with the Con-
tractor until cure or acceptance. After cure
or acceptance, paragraph (b) above shall
apply.

(d) Under paragraph (b) above, the Con-
tractor shall not be liable for loss of or dam-
age to supplies caused by the negligence of
officers, agents, or employees of the Govern-
ment acting within the scope of their em-
ployment.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 60
FR 34762, July 3, 1995]

52.246-17 Warranty of Supplies of a
Noncomplex Nature.

As prescribed in 46.710(a)(1), insert a
clause substantially as follows:

WARRANTY OF SUPPLIES OF A NONCOMPLEX
NATURE (JUN 2003)

(a) Definitions. As used in this clause—

Acceptance means the act of an authorized
representative of the Government by which
the Government assumes for itself, or as an
agent of another, ownership of existing sup-
plies, or approves specific services as partial
or complete performance of the contract.

Supplies means the end items furnished by
the Contractor and related services required
under this contract. The word does not in-
clude ‘‘data.”

(b) Contractor’s obligations. (1) Notwith-
standing inspection and acceptance by the
Government of supplies furnished under this
contract, or any condition of this contract
concerning the conclusiveness thereof, the
Contractor warrants that for
[Contracting Officer shall state specific period
of time after delivery, or the specified event
whose occurrence will terminate the warranty
period; e.g., the number of miles or hours of use,
or combinations of any applicable events or pe-
riods of time]—

(i) All supplies furnished under this con-
tract will be free from defects in material or
workmanship and will conform with all re-
quirements of this contract; and
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(ii) The preservation, packaging, packing,
and marking, and the preparation for, and
method of, shipment of such supplies will
conform with the requirements of this con-
tract.

(2) When return, correction, or replace-
ment is required, transportation charges and
responsibility for the supplies while in tran-
sit shall be borne by the Contractor. How-
ever, the Contractor’s liability for the trans-
portation charges shall not exceed an
amount equal to the cost of transportation
by the usual commercial method of shipment
between the place of delivery specified in
this contract and the Contractor’s plant, and
return.

(3) Any supplies or parts thereof, corrected
or furnished in replacement under this
clause, shall also be subject to the terms of
this clause to the same extent as supplies
initially delivered. The warranty, with re-
spect to supplies or parts thereof, shall be
equal in duration to that in paragraph (b)(1)
of this clause and shall run from the date of
delivery of the corrected or replaced sup-
plies.

4) All implied warranties of
merchantability and fitness for a particular
purpose are excluded from any obligation
contained in this contract.

(c) Remedies available to the Government. (1)
The Contracting Officer shall give written
notice to the Contractor of any breach of
warranties in paragraph (b)(1) of this clause
within = [Contracting Officer shall insert
specific period of time; e.g., ‘45 days of the last
delivery under this contract,”” or ‘45 days after
discovery of the defect’’].

(2) Within a reasonable time after the no-
tice, the Contracting Officer may either—

(i) Require, by written notice, the prompt
correction or replacement of any supplies or
parts thereof (including preservation, pack-
aging, packing, and marking) that do not
conform with the requirements of this con-
tract within the meaning of paragraph (b)(1)
of this clause; or

(ii) Retain such supplies and reduce the
contract price by an amount equitable under
the circumstances.

(3)(i) If the contract provides for inspection
of supplies by sampling procedures, conform-
ance of supplies or components subject to
warranty action shall be determined by the
applicable sampling procedures in the con-
tract. The Contracting Officer—

(A) May, for sampling purposes, group any
supplies delivered under this contract;

(B) Shall require the size of the sample to
be that required by sampling procedures
specified in the contract for the quantity of
supplies on which warranty action is pro-
posed;

(C) May project warranty sampling results
over supplies in the same shipment or other
supplies contained in other shipments even
though all of such supplies are not present at
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the point of reinspection; provided, that the
supplies remaining are reasonably represent-
ative of the quantity on which warranty ac-
tion is proposed; and

(D) Need not use the same lot size as on
original inspection or reconstitute the origi-
nal inspection lots.

(ii) Within a reasonable time after notice
of any breach of the warranties specified in
paragraph (b)(1) of this clause, the Con-
tracting Officer may exercise one or more of
the following options:

(A) Require an equitable adjustment in the
contract price for any group of supplies.

(B) Screen the supplies grouped for war-
ranty action under this clause at the Con-
tractor’s expense and return all noncon-
forming supplies to the Contractor for cor-
rection or replacement.

(C) Require the Contractor to screen the
supplies at locations designated by the Gov-
ernment within the contiguous United
States and to correct or replace all noncon-
forming supplies.

(D) Return the supplies grouped for war-
ranty action under this clause to the Con-
tractor (irrespective of the f.0.b. point or the
point of acceptance) for screening and cor-
rection or replacement.

(4)(i) The Contracting Officer may, by con-
tract or otherwise, correct or replace the
nonconforming supplies with similar sup-
plies from another source and charge to the
Contractor the cost occasioned to the Gov-
ernment thereby if the Contractor—

(A) Fails to make redelivery of the cor-
rected or replaced supplies within the time
established for their return; or

(B) Fails either to accept return of the

nonconforming supplies or fails to make
progress after their return to correct or re-
place them so as to endanger performance of
the delivery schedule, and in either of these
circumstances does not cure such failure
within a period of 10 days (or such longer pe-
riod as the Contracting Officer may author-
ize in writing) after receipt of notice from
the Contracting Officer specifying such fail-
ure.
(ii) Instead of correction or replacement by
the Government, the Contracting Officer
may require an equitable adjustment of the
contract price. In addition, if the Contractor
fails to furnish timely disposition instruc-
tions, the Contracting Officer may dispose of
the nonconforming supplies for the Contrac-
tor’s account in a reasonable manner. The
Government is entitled to reimbursement
from the Contractor, or from the proceeds of
such disposal, for the reasonable expenses of
the care and disposition of the noncon-
forming supplies, as well as for excess costs
incurred or to be incurred.

(5) The rights and remedies of the Govern-
ment provided in this clause are in addition
to and do not limit any rights afforded to the
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Government by any other clause of this con-
tract.

(End of clause)

Alternate 1. [Reserved]

Alternate II (APR 1984). If it is desir-
able to specify that necessary transpor-
tation incident to correction or re-
placement will be at the Government’s
expense (as might be the case if, for ex-
ample, the cost of a warranty would
otherwise be prohibitive), substitute a
paragraph substantially the same as
the following paragraph (b)(2) for para-
graph (b)(2) of the basic clause:

(2) If correction or replacement is required
and transportation of supplies in connection
with correction or replacement is necessary,
transportation charges and responsibility for
the supplies while in transit shall be borne
by the Government.

Alternate III (APR 1984). If the sup-
plies cannot be obtained from another
source, substitute a paragraph substan-
tially the same as the following para-
graph (c)(4) for paragraph (c)(4) of the
basic clause:

(4) If the Contractor does not agree as to
responsibility to correct or replace the sup-
plies delivered, the Contractor shall never-
theless proceed in accordance with the writ-
ten request issued by the Contracting Officer
under paragraph (c)(2) of this clause to cor-
rect or replace the defective or noncon-
forming supplies. In the event it is later de-
termined that the supplies were not defec-
tive or nonconforming within the terms and
conditions of this clause, the contract price
will be equitably adjusted.

Alternate IV (APR 1984). If a fixed-
price incentive contract is con-
templated, add a paragraph substan-
tially the same as the following para-
graph (¢)(6) to the basic clause:

(6) All costs incurred or estimated to be in-
curred by the Contractor in complying with
this clause shall be considered when negoti-
ating the total final price under the Incen-
tive Price Revision clause of this contract.
After establishment of the total final price,
Contractor compliance with this clause shall
be at no increase in the total final price. Any
equitable adjustment made under paragraph
(c)(2) of this clause shall be governed by the
paragraph entitled Equitable Adjustments
Under Other Clauses in the Incentive Price
Revision clause of this contract.

Alternate V (APR 1984). If it is antici-
pated that recovery of the warranted
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item will involve considerable Govern-
ment expense for disassembly and/or
reassembly of larger items, add a para-
graph substantially the same as the
following paragraph (c)(6) to the basic
clause. Redesignate the additional
paragraph as (¢)(7) if Alternate IV is
also being used.

(6) The Contractor shall be liable for the
reasonable costs of disassembly and/or re-
assembly of larger items when it is necessary
to remove the supplies to be inspected and/or
returned for correction or replacement.

[48 FR 42478, Sept. 19, 1983, as amended at 55
FR 38518, Sept. 18, 1990; 60 FR 48256, Sept. 18,
1995; 66 FR 2136, Jan. 10, 2001; 68 FR 28087,
May 22, 2003]

52.246-18 Warranty of Supplies of a
Complex Nature.

As prescribed in 46.710(b)(1), insert a
clause substantially as follows:

WARRANTY OF SUPPLIES OF A COMPLEX
NATURE (MAY 2001)

(a) Definitions. As used in this clause—

Acceptance means the act of an authorized
representative of the Government by which
the Government assumes for itself, or as an
agent of another, ownership of existing and
identified supplies, or approves specific serv-
ices rendered, as partial or complete per-
formance of the contract.

Supplies means the end items furnished by
the Contractor and related services required
under this contract. The word does not in-
clude ‘‘data.”

(b) Contractor’s obligations. (1) The Con-
tractor warrants that for  [Contracting
Officer shall state the specific warranty period
after delivery, or the specified event whose oc-
currence will terminate the warranty period;
e.g., the number of miles or hours of use, or com-
binations of any applicable events or periods of
time] all supplies furnished under this con-
tract will be free from defects in material
and workmanship and will conform with all
requirements of this contract; provided, how-
ever, that with respect to Government-fur-
nished property, the Contractor’s warranty
shall extend only to its proper installation,
unless the Contractor performs some modi-
fication or other work on the property, in
which case the Contractor’s warranty shall
extend to the modification or other work.

(2) Any supplies or parts thereof corrected
or furnished in replacement shall be subject
to the conditions of this clause to the same
extent as supplies initially delivered. This
warranty shall be equal in duration to that
set forth in paragraph (b)(1) of this clause
and shall run from the date of delivery of the
corrected or replaced supplies.
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(3) The Contractor shall not be obligated to
correct or replace supplies if the facilities,
tooling, drawings, or other equipment or
supplies necessary to accomplish the correc-
tion or replacement have been made unavail-
able to the Contractor by action of the Gov-
ernment. In the event that correction or re-
placement has been directed, the Contractor
shall promptly notify the Contracting Offi-
cer, in writing, of the nonavailability.

(4) The Contractor shall also prepare and
furnish to the Government data and reports
applicable to any correction required (in-
cluding revision and updating of all affected
data called for under this contract) at no in-
crease in the contract price.

(5) When supplies are returned to the Con-
tractor, the Contractor shall bear the trans-
portation costs from the place of delivery
specified in the contract (irrespective of the
f.0.b. point or the point of acceptance) to the
Contractor’s plant and return.

(6) All implied warranties of
merchantability and fitness for a particular
purpose are excluded from any obligation
contained in this contract.

(c) Remedies available to the Government. (1)
In the event of a breach of the Contractor’s
warranty in paragraph (b)(1) of this clause,
the Government may, at no increase in con-
tract price—

(i) Require the Contractor, at the place of
delivery specified in the contract (irrespec-
tive of the f.0.b. point or the point of accept-
ance) or at the Contractor’s plant, to repair
or replace, at the Contractor’s election, de-
fective or nonconforming supplies; or

(ii) Require the Contractor to furnish at
the Contractor’s plant the materials or parts
and installation instructions required to suc-
cessfully accomplish the correction.

(2) If the Contracting Officer does not re-
quire correction or replacement of defective
or nonconforming supplies or the Contractor
is not obligated to correct or replace under
paragraph (b)(3) of this clause, the Govern-
ment shall be entitled to an equitable reduc-
tion in the contract price.

(3) The Contracting Officer shall notify the
Contractor in writing of any breach of the
warranty in paragraph (b) of this clause
within  [Contracting Officer shall insert
specific period of time in which motice shall be
given to the Contractor; e.g., 45 days after deliv-
ery of the nonconforming supplies.; 45 days of
the last delivery under this contract.; or 45 days
after discovery of the defect.] The Contractor
shall submit to the Contracting Officer a
written recommendation within
[Contracting Officer shall insert period of time]
as to the corrective action required to rem-
edy the breach. After the notice of breach,
but not later than  [Contracting Officer
shall insert period within which the warranty
remedies should be exercised] after receipt of
the Contractor’s recommendation for correc-
tive action, the Contracting Officer may, in
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